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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, )

Plaintiff, ;
v. ; Case No. 05-cv-329-TCK-SAJ
TYSON FOODS, INC., et al,, ;

Defendants. ;

PLAINTIFF STATE OF OKLAHOMA'S RESPONSE IN
OPPOSITION TO "TYSON DEFENDANTS' MOTION TO COMPEL"
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COMES NOW Plaintiff, the State of Oklahoma, ex rel. W.A. Drew Edmondson, in his
capacity as Attorney General of the State of Oklahoma, and Oklahoma Secretary of the Environment,
C. Miles Tolbert, in his capacity as the Trustee for Natural Resources for the State of Oklahoma
under CERCLA (the "State"), and respectfully requests that this Court deny the "Tyson
Defendants' Motion to Compel” ("Tyson Motion") [DKT # 1019], for the reasons set forth
below:

1. Contrary to the Tyson Defendants' contentions, the State's interrogatory responses
are neither incomplete nor evasive.

2. The State's use of Fed. R. Civ. P. 33(d) in responding to these interrogatories has
been wholly appropriate.

3. The State's work product objections are wholly appropriate.

4. The State's objection to the excessive number of interrogatories (including
subparts) served by the Tyson Defendants is consistent with and supported by the Federal Rules
and Local Rules.

I. Introduction

The Tyson Defendants persist in their Motion to Compel with their entirely unfounded
effort to paint the State as being uncooperative and obstructive in the discovery process. See
Tyson Motion, pp. 1-3. Nothing could be further from the truth. The fact of the matter is that
the State's discovery responses have been fully consistent with the Federal Rules and complete.
To date the State:

¢ has produced more than 300 boxes of documents responsive to the Poultry Integrator

Defendants' discovery requests (such documents being in addition to its earlier

voluminous voluntary productions and its identification of data available on the internet

sites of state and federal agencies);

» has produced extensive indices of the documents being produced;
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o has responded to 234 requests for production;,
e has responded to 74 interrogatories;
e has provided a 72 page Rule 26(a) disclosure, which it later supplemented; and

e is preparing to turn over on February 1, 2007 approximately 8 boxes of documents and
approximately 50 gigabytes of electronic stored information of sampling data.

A review of these materials by the Tyson Defendants would reveal to them the ample and

' Apparently choosing to simply

compelling factual basis and support for the State's allegations.
ignore the substantive information contained in the materials provided to them, however, the
Tyson Defendants have instead chosen to file a motion claiming deficiencies in the State's
discovery responses that is long on generalities, short on specifics and, most importantly, without
any basis whatsoever. See, infira, Section I11.

Worse yet, the Tyson Defendants have now resorted to making groundless and

unwarranted suggestions of spoliation of evidence and other misconduct by the Attorney

General's office.? These sorts of suggestions by the Tyson Defendants must stop, and stop now.

! The Tyson Defendants make reference to Rule 11. See Tyson Motion, p. 1 There

is absolutely no basis for raising Rule 11 with respect to the State's case, and the Tyson
Defendants are aware of this fact. As the court in Greely Publishing Co. v. Hergert admonished,
“[c]ounsel are reminded that Rule 11 should never be used as a litigation tactic.” 233 F.R.D.
607, 612 (D. Colo. 2006) (citation omitted); see also Rateree v. Rackett, 630 F.Supp. 763, 778 n.
26 (N.D. I1l. 1986) ("an improper Rule 11 motion may well call into play the well known legal
proposition that people who live in glass houses shouldn't throw stones").

2 On pages 2-3 of the Tyson Motion, the Tyson Defendants (1) assert as fact that
Ms. Marie West -- a disgruntled former employee of the Attorney General's office who brought
an employment-related lawsuit (hereafter, the Wess action) -- was asked to engage in misconduct
at the behest of the Attorney General's office, and (2) suggest that the Attorney General's office
has engaged in efforts at spoliation of evidence. These assertions and suggestions are without
any foundation and are highly improper.

First, the allegation by Ms. West that she was asked to engage in misconduct at the behest
of the Attorney General's office was raised in pleadings filed in connection with the claims
asserted in the West action. Significantly, Ms. West's claims against the Attorney General's
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See, e.g, Cardenas v. Prudential Insurance Company of America, 2003 WL 23101803, *3 (D.

Minn. Dec. 9, 2003) ("The Court should not need to remind parties that neither this Court, nor

office and Attorney General Edmondson were found to be without merit and dismissed by
United States District Judge Ralph G. Thompson on summary judgment, and the case has been
administratively closed. See West v. Burch, CIV-03-1019-T, W.D. Okla., Apr. 11, 2007 Order
(DKT #239), Apr. 4, 2007 Order (DKT #238), May 16, 2006 Order (DKT #245). Despite the
fact that this allegation was never proven in the dismissed West action, the Tyson Defendants
nonetheless present it in their Motion to Compel as fact as opposed to an (unproven) allegation
through improper, selective editing of a television transcript. Tyson Motion, p. 2 (omitting
phrase "She claims . . . ." from quote of television transcript attached as Exhibit 1 to Tyson
Motion). An allegation, particularly an unproven one, is not a fact. For the Tyson Defendants to
present it as such in their Motion to Compel is improper.

Second, the Tyson Defendants suggest that the Attorney General's office has engaged in
efforts at spoliation of "documents potentially relevant to this case." See Tyson Motion, p. 2. As
the basis for this unfounded suggestion, the Tyson Defendants cite to a line in a television
transcript that plainly refers to a boilerplate provision dealing with the disposition of documents
covered by a confidentiality order at the conclusion of a case. Had they taken the time to
investigate the facts before making this unfounded suggestion, the Tyson Defendants would have
discovered that in the West action, an agreed protective order was entered on the motion of the
plaintiff, Ms. West, to permit Ms. West to designate as "confidential” her medical, psychological
and tax records. See West, Dec. 7, 2004 Protective Order, §Y | & 8 (DKT #106). The protective
order provided for the return to Ms. West of such records at the conclusion of the matter. See
Protective Order, § 14.

The initial drafi of the General Release and Settlement Agreement (“Initial GRSA") with
Ms. West contained boilerplate language providing for the retum or destruction of documents
produced by Defendants that had been marked "confidential." See Ex. 1 (Initial GRSA, § 12).
Such boilerplate is common to protective orders and settlement agreements. See, eg,
Confidentiality Order in Srate of Oklahoma v Tyson Foods, Inc , ] 9 b. (DKT # 985). However,
when Ms. West's counsel asked that the provision be deleted from the Initial GRSA, the State
readily agreed. See Ex. 2 ("We accept your proposed changes to the confidentiality provision,
but would also be agreeable to removing it altogether") (emphasis added). Subsequent drafts of
the GRSA did not contain this provision. See, ¢ g, Ex. 3 (Subsequent GRSA, § 12). Thus, the
suggestion by the Tyson Defendants that the State has engaged in spoliation of evidence is
without any basis whatsoever,

The Tyson Defendants' failure to properly investigate the facts before raising a
suggestion that the State has engaged in efforts at spoliation is disturbing and should not be
tolerated. A simple phone call to the State's counsel could have confirmed the context of the
situation and the fact that Ms. Wesl's allegations were utterly without foundation. However
Tyson Defendants, in their unremitting, yet wholly unwarranted, effort to cast the State in a poor
light have chosen to jump to unfounded conclusions. Such conduct improperly distracts from the
case, causing the Court and litigants to needlessly expend time and resources on irrelevant issues.
It needs to stop.
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the Magistrate Judge, will tolerate spoliation of evidence, but neither will it tolerate spurious
accusations against members of this Court . . .") (emphasis added); Gierbolini Rosa v Banco
Popular de Puerto Rico, 171 FR.D. 16, 17 (D.P R. 1997) (“the court emphasizes that civility in
litigation is a value that must be protected and this court will not tolerate rushing imputations of
this nature"); Bawer v. United States, 40 Fed. Cl. 469, 470 (1998) ("unwarranted accusations will
not be tolerated by the court, and will result in sanctions against the offending party . . . . This
court expects all participants in litigation before it to comport themselves with courtesy and
mutual respect™).

In sum, a review by the Tyson Defendants of materials the State has provided in response
to discovery would make it readily apparent that the State is in fact providing them with the
materials they are entitled to in a timely and organized manner. The Tyson Defendants' repeated
unfounded claims of deficiencies in the State's discovery responses are needlessly wasting the
Court's, the State's, and indeed, the Tyson Defendants' time -- time that could be better spent
preparing the case for trial.
1L Background

The Tyson Defendants assert in their Motion to Compel that the State has not produced
any responsive documents and further has dumped voluminous amounts of documents onto the
laps of the Poultry Integrator Defendants without sufficient guidance and specificity to identify
which documents are responsive to their respective discovery requests. These allegations build
upon the unfounded claim brought forth by the Tyson Defendants in response to the Magistrate
Judge’s question on December 15, 2006,

THE COURT: Mr. George, are you saying that at this stage of the lawsuit they

have never given you a specific location in which they found heightened

phosphorus, arsenic, bacteria or hormones?
MR. GEORGE: That is what I'm saying, Your honor.
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GENERAL RELEASE AND SETTLEMENT AGRETMENT

THIS GENERAL RELEASE AND SETTLEMENT AGREEMENT (the “Agreement”) is
entered into by and between MARIE K. WEST (“West"), on the one hand, and KELLY
HUNTER BURCH, TOM GRUBER, DREW EDMONDSON and the STATE OF OKLAHOMA
{“Defendants") on the other hand.

RECITALS

A. A dispute has arisen concerning West's employment with the State of Oklahoma
and West’s interactions with the individual Defendants. West initiated an action in the U.S.
District Court for the Western District of Oklahoma, styled Marie Kathleen West. v. Kelly
Hunter Burch, et al., Case No. CIV-03-1019-T, and an action in the District Court of QOklahoma
County, styled Marie Kathleen West v. The State of Oklahoma, Case No. CJ-2003-8770
(collectively “the Actions™),

B. Defendants deny all of West’s claims or allegations of wrongdoing.

C. West and Defendants (collectively, the “Parties’™) now desite to settle,
compromise and resolve all of West's actual or potential disputes, claims, or actions against
Defendants.

AGREEMENT

Accordingly, in consideration of the foregoing promises, conditions and covenants, the
Parties stipulate and agree as follows:

1. Consideration

Subject to the terms and conditions of this Agreement, Defendants agree that the State of
Oklahoma shall, within twenty (20) business days of the receipt by its counsel of a fully executed
copy of this Agreement, pay to West the sum of $45,000.00 by delivering a check payable to
“Marie Kathleen West and Ward & Glass, LLP Client Trust Account” to West's counsel or
representatives,. West’s signature on this Agreement shall be notarized. Thereafler, once
Defendants deliver the aforementioned check, West acknowledges that Defendants shall have no
responsibility or liability with respect to the bandling or distribution of the settlement funds.

2. Dismissal of Action

Contemporaneously with the execution of this Agreement and the receipt of the $45,000
payment as set forth above, West shall cause the Actions (both before the Federal Court and the
Oklahoma County District Court) to be dismissed with prejudice and West’s counsel shall
provide evidence of that dismissal to Defendants’ counsel
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3. General Release of Respondents

West fully and forever releases and discharges the State of Oklahoma, together with its
employees and former employees, officers, directors, principals, agents, heirs, executors,
administrators, predecessors, successors, assigns, representatives, parents, subsidiaries, affiliates,
and attorneys, and Tom Gruber, Drew Edmondson and Kelly Hunter Burch, together with their
agents, heirs, executors, administrators, predecessors, SuUccessors, agsigns, representatives and
attorneys (collectively, the “Releasees™), and each of them, from any and all claims, demands,
actions, causes of action, contracts, obligations, suits, debts, costs or liabilities, whether known
or unknown, which West ever had, now has, or may hercafter claim to have had, ageinst any of
the Defendants on or before the last date of execution of this Agreement. This general release
includes, but is not limited to, any such rights, claims, or causes of action relating to, arising out
of, brought in, or that could have been brought in, the Action, or that relate in any way to
dealings of any kind between West and any of the Defendants on or before the last date of
execution of this Agreement.

4, Unknown Facts or Claims

It is the Parties’ intent that this Agreement shall apply to all claims, whether known,
unknown or unanticipated Furthermore, the general release provided above shall remain in
effect as a full and complete release, notwithstanding the existence or subsequent discovery of
any presently-unknown, different or additional facts or claims.

5. No Admission of Liability

The Parties agree that the fact that they are entering into this Agreement shall not be
taken or construed to be an admission of liability on the part of any of them.

6. Fees and Costs

The Parties shall bear their own costs and attorneys’ fees incumred in connection with the
Action and this Agreement.

7. Independent Advice

The Parties respectively represent and certify that they secured independent legal advice
and consultation in connection with this Agreement and any rights they may be relinquishing
hereby, and that they have not relied upon any representations or statements made by any other
party or by any other party’s counsel or representatives in executing this Agreement, other than
as stated herein expressly. West acknowledges that Defendants have made no representations
regarding the tax treatment of the payment described in paragraph 1 above and that West is
solely responsible for the tax consequences of such payment.

2
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8. Warranty of Autheri

Each signatory to this Agreement expressly warrants to the other parties that he, she or it
has the authority to execute this Agreement on behalf of the party or parties to be bound by his,
her or its signature, and on behalf of each and every principal or other owner of a legal, equitable
or beneficial interest in such party or parties. Each signatory agrees that he, she or it will
indemnify the other parties to this Agreement from any loss or damage resulting from a breach of
this warranty of authority.

9. Entire Agreement

This Agreement constitutes the entire agreement between the Parties and is entered into
by the Parties without reliance upon any statement, representation, promise, inducement or
agreement not expressly contained herein. It is expressly understood and agreed that this
Agreement may not be altered, amended, or otherwise modified in any respect except by a
writing duly executed by all of the Parties.

10. Construction

Each party hereto and his, her or its respective counsel or representatives have had an
opportunity to review and revise this Agreement, and the normal rules of construction to the
effect that any ambiguities in this Agreement are to be resolved against the drafting party shall
not be employed in the interpretation of this Agreement.

11. Parties Bound

The terms of this Agreement shall bind the Parties as well as their respective heirs,
trustees, agents, bencficiaries, executors, administrators, predecessors, successors and assigns.

12.  Confidentiality

West and West’s counsel or representatives represent and agree that they will not
voluntarily disclose (or cause or allow to be disclosed) the fact of the Parties' seitlement, the
existence of this Agreement, the amount paid pursuant to this Agreement, or any terms of this
Agreement to any third person or entity without the prior writien consent of Defendants.

Furthermore, within ten (10) business days of the date of the last date of execution of this
Agreement, counsel or representatives for West shall return to counsel for Defendants any and
all documents and copies thereof produced by Defendants marked “CONFIDENTIAL” 0 t shall
certify in writing that all such documents have been destroyed.

Notwithstanding the foregoing, West may disclose the existence and/or terms of this
Agreement: (1) to tax advisors to the extent that such disclosure is necessary in the preparation of
West's tax retumns, provided that West first informs those advisors of the confidentislity
provisions of this Agreement; or (2) in response to a valid subpoena, or as otherwise required by






